NSE: Judge Faulted on Dangote’s Election

A Lagos-based lawyer Mr. Taiwo has expressed reservation over the ruling of a Federal High Court in Lagos, which nullified the election of Alhaji Aliko Dangote as the President of the Nigerian Stock Exchange (NSE). 
Taiwo a former Secretary and  second Vice President of the Nigerian Bar Association (NBA), Lagos Branch, said in spite of the avowed desire of the court to maintain the sanctity and integrity of the judiciary as the third arm of the government,  nullifying of the election of Dangote was made in clear violation of well settled legal principles. 

In a statement made available to THISDAY yesterday, the lawyer stated that he understood that Dangote and the NSE filed preliminary objections on grounds of lack of jurisdiction and lack of locus standi on the part of the plaintiffs. 
According to him, it is the position of law that a judge should not exercise judicial powers of adjudication in which his competence to do so in the matter before him is being challenged and that where there is such a challenge to his jurisdiction the judge’s jurisdiction at that stage is restricted to the exercise of ascertaining whether or not the court has jurisdiction to entertain the matter. 
Besides, Taiwo said the plaintiffs may not even have the locus standi in this matter as the matter involves election of persons into the management position in a private company. In a private company only the members of the private company has rights to challenge any irregularity done in the affairs of the company.  

He posited that the ruling was made in violation of the rule in Foss v. Habottle, which has been codified in Section 299 of The Companies and Allied Matters Act 1990 which states that: “subject to the provisions of this Act, where irregularity has been committed in the course of a Company’s affairs or any wrong has been done to the company, only the company can sue to remedy that wrong and only the company can ratify the irregular conduct.
He wondered why the court did not hear the preliminary objections challenging the jurisdiction of the court and the issue of locus standi raised by the Respondents which are very fundamental in this matter before making an order. 
In the opinion of the legal Practitioner, we are now faced with a situation in which orders are made, without knowing whether or not the Plaintiffs has the right to sue and whether the court has the jurisdiction to entertain the matter. 

He pointed out that if the court eventually finds that it has no jurisdiction in the matter or the Plaintiffs have no locus standi in the matter, a great damage would have been done to some of the Respondents. 
Taiwo further stated that in any case since Dangote has filed a Notice of Appeal and a Stay of Execution of the order of the Court pending Appeal, Dangote can still function as the President of the Nigerian Stock Exchange and will act in that capacity until the Appeal is heard and determined.† He stated that Dangote also has the right to approach the Court of Appeal to grant him a stay of execution of the order of the court made on the 12th March 2010, if the pending application for stay of execution is refused by the Federal High Court. He explained that Dangote cannot be said to be in contempt of the court order if he continues to function as the President of the Nigerian Stock Exchange as he has taken positive steps by filing an Appeal against the ruling of the court and an application for stay of execution of the court order of the 12th March 2010. †Besides, he stated that the Federal High Court is not the final court in Nigeria, Dangote has the right to appeal on the matter to the Court of Appeal and subsequently to the Supreme Court of Nigeria. He pointed out that the Supreme Court has held in a plethora of cases that where a party is appealing against a matter or order in which an order has been made against him and is asking for stay of execution pending the determination of the appeal, he would not be liable in contempt merely because he had not obeyed the order which he is appealing against or which he wants stayed pending the appeal. 
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